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Sevenoaks Local Plan 2015 to 2035 
Hearing Position Statement on behalf of Squerryes Estate (ID 4822) 
Issue 3: Is the Plan based on a sound process of Sustainability Appraisal 
6 September 2019 

Introduction 

3.1 Squerryes Estate (Morants Promotions Ltd) is a member of the Sevenoaks Developers Forum, 
and has been party to and supports the Issue 3 Hearing Position Statement submitted on the 
Forum’s behalf by Lichfields.  

3.2 We have also obtained an Opinion from David Elvin QC and Matthew Fraser on the compliance 
of the Plan’s Sustainability Appraisal (“SA”) with the requirements of Directive 2001/42/EC (“the 
Opinion”). His Opinion is attached in response to the Inspector’s questions. 

3.3 Our reason for seeking Counsel’s Opinion is our concern that the SA does not explain why the 
early option of Green Belt development adjoining the District’s higher tier towns (Option H2 in 
the July 2017 SA report) was not given adequate assessment of its sustainability. There has 
been no proper consideration of the option of meeting the District’s OAHN by focusing homes 
in and around the four main towns, which would accord with the draft spatial strategy Policy 
ST1. One outcome is the failure of the Plan to allocate any housing or employment 
development to Westerham beyond two sites for 36 dwellings, 26 of which are on a constrained 
site carried forward from the ADMP (where the same site is allocated for 20 dwellings). This 
failure is particularly striking given the higher allocations proposed for a number of villages and 
even hamlets.  

3.4 As the Opinion sets out at paragraph 43, there is scope for remedying the SA’s effects by 
revising and updating it. The obvious starting point, the Opinion states, would be the 
inconsistency between the Plan’s spatial strategy (ST1) and the allocations in Policy ST2, 
particularly in respect of ST2-35 and ST2-36.   

Q16. Has the Sustainability Appraisal been undertaken at each stage of the Plan’s preparation 
to clearly justify the Council’s policy choices?   

3.5 See paragraphs 9-12, 16-39 and 44 of the Opinion. For the reasons given, the policy choices 
are not justified. Instead, the evolution of the SA is confusing and difficult to follow, with no 
transparency as to how the chosen housing strategy option was selected.  

3.6 As Lichfields and the Opinion explain, not all of the documents needed to follow the SA’s 
threads over the course of the Plan’s preparation are available on the examination website. 
Missing are the SA Scoping Report and the Interim SA, and the hyperlinks in the SA Final 
Report (December 2018) do not work. 

Q17. Does the Sustainability Appraisal process represent the only site selection methodology 
or has the Council used any other process?  

3.7 See paragraph 40(3) of the Opinion. 

3.8 As the Opinion notes, it appears that the SA process for choosing the overall housing strategy 
was been dictated by individual site appraisals (rather than the other way round), and by the 
Council’s restrictive approach to Green Belt development. 
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3.9 SUP008a para 5.6 makes it clear that the SA was not the only site selection process. It states, 
“In terms of the selection of strategic Green Belt sites, they were assessed against the 
conclusions of the Council’s Green Belt Assessment, Sustainability Appraisal and other 
material considerations. In addition, the infrastructure offer was discussed with infrastructure 
providers to determine if the proposals met an existing need, and consideration was given to 
the results of the draft Local Plan consultation process.”  

Q18. Does it test reasonable alternatives?  

3.10 Not adequately.  See Lichfields’ Issue 3, paragraphs 1.4-1.6 and the Opinion at paragraphs 20 
and 41-42. The primary reasonable alternative not tested is an option which seeks to (fully) 
meet OAHN by developing on Green Belt adjoining the higher-tier towns pursuant to the spatial 
strategy and the settlement hierarchy.  

Q19. Has the Sustainability Appraisal been robustly prepared with a comparative and equal 
assessment undertaken of each reasonable alternative? 

3.11 See paragraphs 18-33 and 38 of the Opinion which explain why the SA does not take a 
consistent or comprehensive approach to identifying and then assessing the reasonable 
alternatives for meeting the District’s objectively assessed development needs. We also 
endorse Lichfields’ views on this question on behalf of the Forum. 

Q20. Is the Sustainability Appraisal decision making and scoring robust, justified and 
transparent? 

3.12 No, as concluded at paragraphs 38-39 and 42 of the Opinion. We set out in our Reg 19 
Representation Overview paragraphs 21-23 with reference to the SA’s assessment of the 
WWW sites, why its SA’s decision making and scoring could not be claimed as robust, justified 
and transparent. The SA’s principal reason for dismissing Option 4 which comes closest to 
meeting the OAHN is the harm to the Green Belt, yet – as exemplified by the assessment of the 
WWW proposal – the facts belie judgment which are either or both inconsistent or unexplained.  

3.13 For example, the scoring on the strength with which the purposes of the Green Belt are 
performed would appear to relate to the distance from the Green Belt boundary, though why 
that is the case is not clear and in any case the measures for Strong and Moderate overlap. A 
Strong performance is judged for the WWW parcels that are adjacent to (HO374) and 30-40m 
from (HO373) the Green Belt edge – yet in both cases, these parts of the WWW proposal are 
separated from the nearest settlement by both significant distances and infrastructure (the M25 
and B233), whereas a Moderate performance is judged for two other parcels which are both 
(like HO373) to the south of and close to the M25 and either adjacent to the Green Belt edge 
(HO371) or 0-10m from it (HO372). All four of the housing sites adjoin the settlement boundary, 
can have no significant effect on reducing the gap between Westerham and the closest 
settlements; their visual effects are either contained by permanent landscape features or are 
capable of amelioration; and insofar as the landscape effects are relevant to the Green Belt, 
these too are capable not just of amelioration but of delivering the net benefits that are an 
integral part of the proposal (50.1 ha of compensatory improvements to land that remains in the 
Green Belt against 21.8 ha of development (22 ha for housing and 1.6 ha for employment) plus 
a relief road, the land for which could remain in the Green Belt (having regard to NPPF 
paragraph 146a and 146c).  
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3.14 There are also other significant errors in the SA appraisal – as we set out in our Reg 19 
Representation: HO371 is 50m (not 9-10km) from a PROW and 600m from the CEP School 
(not 2-3km); HO372 is not within a BAP priority habitat but adjacent to it, within 50m of a 
PROW (not 9-10km), 618m from the CEP School (not 2-3km); HO373 and HO374 are not in an 
AQMA (only a corner of each site clips it and it could be avoided in both cases); HO373 is 
isolated from the rest of countryside making a Strong Green Belt performance score unjustified, 
is within 50m of a PROW (not 9-10km), is 280m from the CEP School; and HO374 is 400m 
from a bus stop (not 500-600m), 700m to the CEP School (note 2-3km), a PROW crosses the 
site (so is not 9-10km away) and parts of the parcel have a low sensitivity landscape (not 
moderate).  

Q21. Does it represent the most appropriate strategy in the circumstances?  

3.15 There is no relationship between the strategy advocated by Option 3 and Policy ST1 which 
directs “most development” to the four towns. Only two of the four towns are allocated any 
greenfield development in the Green Belt: Sevenoaks and Edenbridge. Pedham Place cannot 
reasonably be claimed to extend Swanley as it is physically separated from it by some three 
miles as the crow flies and by the M25, and thus has to duplicate services and facilities that are 
provided already in Swanley (rather than add to the demand needed to sustain Swanley’s 
existing provision).  For the same reason, it is difficult to believe that Pedham Place could help 
in any significant way to regenerate Swanley (which in any case has already been the 
beneficiary of a recent consent on 26 July 2019 for housing and retail regeneration – Appeal 
Ref: APP/G2245/W/18/3200270). Westerham, the fourth of the towns, is allocated just 36 
dwellings and no share of the District’s employment need. Given this fundamental 
inconsistency between Option 3 in the December 2018 SA report and the Plan’s spatial 
strategy in Policy ST1 and the settlement hierarchy, we strongly disagree that Option 3 is the 
most appropriate strategy in the circumstances. Our conclusion is reinforced by the 
unacceptable and unjustified failure of Option 3 to deliver the full extent of the District’s 
objectively assessed housing needs. 

3.16 In addition, the SA’s Option 3 includes, without clear reasons for doing so, Pedham Place (ST2-
28), even though Pedham Place could not deliver 2,500 dwellings during the Plan period. It 
could not, quite apart from the other considerations that militate against that possibility, 
because the Plan does not remove the “broad location for growth” from the Green Belt.  
Nonetheless, Pedham Place accounts for almost a quarter of the total number of dwellings 
provided by Option 3.  If Pedham Place is excluded as it should be, the SA is endorsing an 
Option that meets in the order of just 58% of the District’s need for 13,902 dwellings by the end 
of the Plan period. Even Option 4, if Pedham Place is excluded, meets just 82% of the need.  

3.17 The Plan’s actual distribution of the Plan’s ST2 site allocations is below: 

All Site Allocations 
(excluding the “broad 
location for growth”) 

Dwelling Numbers % of Total 

Total 4,407 100.0% 
Towns 2,492 56.5% 
LSCs 122   2.8% 
Villages 1,271 28.8% 
Hamlets 522 11.8% 
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Q22. Does the final report set out the reasons for rejecting earlier options? 

3.18 No, neither clearly nor adequately – neither in the reasons for Option 3 in the Final Report nor 
in respect of the individual site appraisals as set out above at paragraph 3.13.  

3.19 See paragraph 40 of Counsel’s Opinion and paragraphs X of the Lichfields Issue 3 HPS.  Also 
see paragraphs 13.2, 16, 44.4 in, and Appendix 4 to, our Reg 19 Representation. There is no 
proper analysis in the December 2018 SA report to explain the rejection of earlier options. As 
the Opinion shows, it is very difficult to follow the thread of the SA through the various iterations 
due to the unavailability of key SA documents and the confusing leaps from one set of options 
(the five “H” options in July 2017) to another (the three options in July 2018) to another (the four 
options in December 2018). 
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MORANTS PROMOTIONS LIMITED (SQUERRYES ESTATE) 

RE: “WHICH WAY WESTERHAM” AND THE EMERGING SEVENOAKS 
LOCAL PLAN 2015-2035 

 
SEA COMPLIANCE 

 

 
O P I N I O N 

 

Introduction  

1. This Opinion considers whether Sevenoaks District Council (“the Council”) has complied 

with the requirements of strategic environmental assessment (“SEA”) in undertaking its 

sustainability appraisal (“SA”) of the draft Sevenoaks Local Plan (“the SLP”) pursuant to 

the Environmental Assessment of Plans and Programmes Regulations 2004 (“the SEAR”). 

Requirements of SA 

2. The SEAR transposed into English law the requirements of Directive 2001/42/EC on the 

assessment of the effects of certain plans and programmes on the environment (“the 

SEAD”). In respect of the obligations in the SEAD, and therefore also with regard to the 

SEAR, the EU Commission issued guidance as to the approach to be taken in the Guidance 

on SEA Implementation of Directive 2001/42 on the Assessment of the effects of certain 

plans and programmes on the environment1 (“Commission Guidance”). This is not legally 

binding but is nonetheless authoritative. 

3. There is also up-to-date national guidance in the PPG chapter 11, Strategic environmental 

assessment and sustainability appraisal. This includes (our emphasis): 

“How should the sustainability appraisal assess alternatives and identify likely significant 
effects? 

The sustainability appraisal needs to compare all reasonable alternatives including the 
preferred approach and assess these against the baseline environmental, economic and 
social characteristics of the area and the likely situation if the Local Plan were not to be 

                                                                                                                                              

1 http://ec.europa.eu/environment/archives/eia/pdf/030923_sea_guidance.pdf 
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adopted. 

The sustainability appraisal should predict and evaluate the effects of the preferred 
approach and reasonable alternatives and should clearly identify the significant positive and 
negative effects of each alternative. 

The sustainability appraisal should identify, describe and evaluate the likely significant 
effects on environmental, economic and social factors using the evidence base. Criteria for 
determining the likely significance of effects on the environment are set out in schedule 1 
to the Environmental Assessment of Plans and Programmes Regulations 2004. 

The sustainability appraisal should identify any likely significant adverse effects and 
measures envisaged to prevent, reduce and, as fully as possible, offset them. The 
sustainability appraisal must consider all reasonable alternatives and assess them in the 
same level of detail as the option the plan-maker proposes to take forward in the Local Plan 
(the preferred approach). 

Reasonable alternatives are the different realistic options considered by the plan-maker in 
developing the policies in its plan. They must be sufficiently distinct to highlight the different 
sustainability implications of each so that meaningful comparisons can be made. The 
alternatives must be realistic and deliverable. 

The sustainability appraisal should outline the reasons the alternatives were selected, the 
reasons the rejected options were not taken forward and the reasons for selecting the 
preferred approach in light of the alternatives. It should provide conclusions on the overall 
sustainability of the different alternatives, including those selected as the preferred 
approach in the Local Plan. Any assumptions used in assessing the significance of effects of 
the Local Plan should be documented. 

The development and appraisal of proposals in Local Plan documents should be an iterative 
process, with the proposals being revised to take account of the appraisal findings. This 
should inform the selection, refinement and publication of proposals (when preparing a 
Local Plan, paragraph 16 of the National Planning Policy Framework should be considered). 

Paragraph: 018 Reference ID: 11-018-20140306” 

4. As the authorities demonstrate (see e.g. Save Historic Newmarket Ltd v. Forest Heath 

District Council [2011] J.P.L. 1233, Heard v. Broadland District Council [2012] Env. L.R. 

23 and Ashdown Forest Economic Development LLP v. Secretary of State [2016] P.T.S.R. 

78 at [5]-[10] (Richards LJ)), a failure to comply with the duties in the SEAR renders the 

plan unlawful and may lead to the quashing of the relevant aspects of the plan or the 

plan itself. 

5. Reg. 12(2) of the SEAR provides that: 

“(2) The report [SA] shall identify, describe and evaluate the likely significant effects on the 
environment of– 

(a) implementing the plan or programme; and 

(b) reasonable alternatives taking into account the objectives and the geographical scope of 
the plan or programme.” 

6. Therefore, the need to consider the objectives of the plan are central to the exercise.  
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7. The requirement is not merely to assess generic alternatives to the draft 

plan/programme (such as not adopting a plan/programme at all) but to assess the 

reasonable alternatives to the specific policies contained in it. See for example: 

(1) City & District Council of St Albans v. SSCLG [2010] J.P.L. 10, especially at [21], 

where the failure to subject policies within the East of England Plan relating to 

greenfield urban extensions to Hemel Hempstead, Welwyn Garden City and 

Hatfield to SEA of reasonable alternatives was held to be unlawful; 

(2) In Save Historic Newmarket, Collins J quashed the housing policies in the Forest 

Heath Core Strategy on the basis that there had not been SEA of the reasonable 

alternatives to the allocation of a particular site for residential development. That 

plan still awaits the plan examiners’ report on its replacements some 7 years after 

quashing; 

(3) Heard, where Ouseley J held that the Broadland Joint Core Strategy was unlawful 

because the reasonable alternatives to a proposed urban extension north-east of 

Norwich had not been assessed in accordance with the SEA Directive; 

(4) R (Buckinghamshire County Council & Others) v. Secretary of State for Transport 

[2013] EWHC 481 (Admin) (part of the HS2 litigation) where Ouseley J held that, 

had the SEA Directive applied to the Government’s January 2012 White Paper 

setting out its decisions and next steps in relation to the HS2 railway, the 

accompanying appraisal of sustainability would not have met the requirements of 

the Directive due to the failure to consider reasonable alternatives to the “Y” 

network” [165] and the provision of spurs to and from Heathrow Airport [169]. This 

aspect of Ouseley J’s judgment was upheld by the Court of Appeal at [2013] P.T.S.R. 

1194 and was not the subject of the further appeal to the Supreme Court [2014] 1 

W.L.R. 324; 

(5) In Ashdown Forest, the Wealden District Core Strategy Local Plan was quashed by 

the Court of Appeal in part in respect of the policy introduced at a late stage to limit 

development within certain distances of the Ashdown Forest SPA and SAC and 

which had not been the subject of assessment including reasonable alternatives. 

8. Art 5(1) of the SEA Directive makes no distinction between the assessment requirements 

for the drafted plan or programme and for the alternatives. Accordingly, as noted in the 

Commission Guidance at [5.12] the likely significant environmental effects of both the 

plan and of the reasonable alternatives must be “identified, described, and evaluated in 

a comparable way” and “the information referred to in Annex I should thus be provided 
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for the alternatives chosen”. In Heard at [68]-[70], Ouseley J. held that while the SEAD 

did not expressly provide for the giving of reasons for the choice of reasonable 

alternatives, it was nonetheless required: 

“68 The reasons for the selection of the preferred option, as distinct from the reasons for 
the selection of the alternatives to be considered, have not been addressed as such either 
in the SA, although some comparative material is available. The parties dispute the need for 
these reasons. It was very surprising to me that the reason for the selection of the preferred 
option was not available as part of the pre-submission JCS or the accompanying September 
SA, nor readily available in a public document to which the public could readily be cross-
referred, with a summary. 

69 This is not an express requirement of the directive or regulations, and I do not regard 
European Commission guidance as a source of law. However, an outline of reasons for the 
selection of alternatives for examination is required, and alternatives have to be assessed, 
whether or not to the same degree as the preferred option, all for the purpose of carrying 
out, with public participation, a reasoned evaluative process of the environmental impact 
of plans or proposals. A teleological interpretation of the directive, to my mind, requires an 
outline of the reasons for the selection of a preferred option, if any, even where a number 
of alternatives are also still being considered. Indeed, it would normally require a 
sophisticated and artificial form of reasoning which explained why alternatives had been 
selected for examination but not why one of those at the same time had been preferred. 

70 Even more so, where a series of stages leads to a preferred option for which alone an SA 
is being done, the reasons for the selection of this sole option for assessment at the final SA 
stage are not sensibly distinguishable from reasons for not selecting any other alternative 
for further examination at that final stage. The failure to give reasons for the selection of 
the preferred option is in reality a failure to give reasons why no other alternatives were 
selected for assessment or comparable assessment at that stage. This is what happened 
here. So this represents a breach of the directive on its express terms.” 

The SA for the Sevenoaks LP 

9. The SA in this case was undertaken by AECOM. The most recent version is the “SA Report 

to accompany the Proposed Submission Version of the Local Plan” (December 2018), 

comprising two volumes (“the Dec 2018 SA”). 

10. The documents prepared prior to the SA Dec 2018 comprise (see para. 3.3 of the Dec 

2018 SA): 

(1) The SA Scoping Report (September 2016) (“the 2016 SA”); 

(2) Interim SA Report to accompany the Local Plan Issues and Options Consultation 

(July 2017) (“the 2017 SA”); 

(3) SA Report to accompany the Draft Local Plan Consultation: Sevenoaks District 

Council Local Plan (July 2018) (“the July 2018 SA”). 

11. The purpose of this Note is to consider whether, at any stage during the various SA 

iterations, a “reasonable alternative” of concentrating housing development in and 



 

5 
 

around the higher-tier settlements, including in adjoining Green Belt, in accordance with 

the settlement hierarchy, has been properly appraised. 

12. Unfortunately, neither the 2016 SA or the 2017 SA are part of the examination library, or 

available online. Therefore, it has been necessary to base the following analysis on the 

summaries of the SA process in Part 1 of the July 2018 SA and Part 1 of the Dec 2018 SA. 

2016 SA 

13. According to the Dec 2018 SA at para. 2.11, the 2016 SA included the production of an 

“SA ‘framework’ of objectives and appraisal questions”. The relevant questions for 

present purposes seems to be under the headings of “Landscape and Historic 

Environment”, “Population and Communities” and Town and Local Centres. Under the 

first heading, two questions are: “Will the option / proposal help to … Support the 

integrity of the Kent Downs AONB, including in conjunction with the provisions of the 

AONB Management Plan?” and “Will the option / proposal help to … Preserve the historic 

settlement pattern of the District?”. Under the second heading, “Will the option / 

proposal help to … Provide housing in sustainable locations that allow easy access to a 

range of local services and facilities?”. For the final heading, the following questions are 

asked (preceded by “Will the option / proposal help to …”: 

“Support the vitality and viability of Sevenoaks District’s Town, Local, Neighbourhood and 
Village Centres? 

Support the retail offer of Sevenoaks, Swanley, Edenbridge and Westerham town centres, 
including retail markets? 

Promote a daytime and night time economy of Sevenoaks, Swanley, Edenbridge and 
Westerham town centre? 

Preclude the development of out of centre shopping precincts? 

Promote the local offer of the District’s Local Service Centres, Neighbourhood Centres and 
Village Centres?” 

2017 SA 

14. This iteration, dated July 2017, accompanied the Local Plan – Issues and Options 

document that was consulted upon. Para. 4.1 of the Dec 2018 SA stated: 

“The Interim SA Report (July 2017) accompanying the Local Plan - Issues and Options 
document included an appraisal of options for a number of plan issues. The aim of the 
consultation was to gain stakeholders’ views on the approach Local Plan policies could take 
on various key planning issues, including high level alternative spatial strategies for the 
District. In this context options for eight issues were appraised, as follows: 

 Broad development strategy options for housing ….” 

15. Para. 4.2 went on to state: 
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“A key element of the appraisal was the assessment of options for the first issue above, 
relating to broad development strategy options for housing. This considered alternative 
approaches to housing growth, or ‘development strategy alternatives’. Given that presenting 
a development strategy for housing is at the heart of the plan objectives, early alternatives 
appraisal provided an opportunity to focus on this matter” 

16. Five options were identified in light of this “that endeavour to accommodate the housing 

need identified for the District, which were subsequently appraised through the SA 

process”: para. 4.3. These were: 

(1) Option H1: Brownfield Green Belt – maximising development of available 

brownfield sites in the District (both within settlements and within the Green Belt). 

The Dec 2018 SA suggested that this would yield “just over 50%” of the OAHN for 

the District; 

(2) Option H2: Green Belt land adjacent to higher-tier settlements. In relation to this 

Option, the Dec 2018 SA provides - 

“4.9 In addition to maximising supply through directing development to brownfield 
sites within the District’s settlements, Option H2 enables the allocation of housing on 
sites within the Green Belt in the District where ‘exceptional circumstances’ can be 
proven. 

4.10 Although the NPPF does not define exceptional circumstances, the Local Plan will 
seek to interpret national policy in order to provide clearer guidance. For example, 
exceptional circumstances may occur where new housing development achieves the 
sustainable reuse of brownfield land; ensures the delivery of new and needed key 
infrastructure; is needed to achieve regeneration and/or helps achieve significant 
compensatory improvements in the Green Belt. 

4.11 The draft Local Plan included 12 greenfield sites in the Green Belt where the 
promoter suggested that, due to the infrastructure and community benefits of the 
scheme, the development could meet the ‘exceptional circumstances’ test required to 
release the land from the Green Belt. The draft Local Plan consultation in summer 2018 
was used to test whether the sites were suitable and sustainable and met the relevant 
Local Plan strategy.” 

(One of the 12 greenfield sites was the WWW site/proposal, which was included in 

the July 2018 version of the LP but with the proviso that the allocation was “still 

being tested”.) 

(3) Option H3 was a combination of H1 and H2; 

(4) Option H4 was entitled “Housing delivery through a large urban extension or a new 

settlement”; 

(5) Option H5 was entitled “Housing delivery on Green Belt land near transportation 

hubs”. The Dec 2018 SA said at para. 4.15 that “the option seeks to enable 

development within the Green Belt on weakly performing Green Belt land near 

transportation hubs”. 
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17. Although Option H2 would seem to be the reasonable alternative that is being looked 

for, namely an alternative which focuses on Green Belt land adjacent to higher-tier 

settlements, it is unclear to us what the appraisal of these five options actually was (and 

led to). Para. 4.16 of the July 2018 SA states “Further detail on these options appraised 

at this stage of the SA process and their appraisal is presented in the Interim SA Report 

which can be accessed at [hyperlink]”. Unfortunately, the hyperlink does not work, and 

the Interim SA Report (referred to above as the 2017 SA) does not appear to be publicly 

available, contrary to the requirements for consultation and given they are linked to the 

latest SA/SEA and provide the basis for not repeating the material there. 

July 2018 SA 

18. The SA process in the July 2018 SA appears to go in a different direction without clear 

reasons for doing so. The five options above are stated in section 4, followed by section 

5 (entitled “Appraisal of development strategy options”. In section 5, the SA process is 

said to have conducted an appraisal of about 450 sites “with the aim of informing the 

proposed allocation of sites through the Local Plan”, using a “set of consistent criteria 

which were developed specifically for the SA process”: para. 5.10 of the July 2018 SA. 

Para. 5.10 then states: 

“Based on these criteria, a red/amber/green’ rating was then applied to each site for each 
criterion to provide an indication of site constraints and opportunities and the relative 
sustainability merits of the sites.” 

19. Para. 5.11 states that the findings of the appraisal are presented in a document which 

cannot now be found online, and the hyperlink again does not work. However, it is 

possible that the findings of the appraisal are the same as those presented in Volume 2 

of the Dec 2018 SA. The introduction section of Volume 2 explains the site assessment 

process as follows: 

“All sites submitted to Sevenoaks District Council (SDC) for consideration are subject to a 
GIS-based site assessment as part of the Sustainability Appraisal process. Sites are assessed 
irrespective of local policy or strategy and with a focus on the potential environmental, social 
and economic impact of development on the site. The findings of the site assessment 
informed the findings of SDC’s own site appraisals in the form of the following actions: 

 Substantially negative impacts on sustainability were noted in the appraisal as “Key 
Messages from the SA”; 

 Site boundaries were amended to exclude protected areas or where the constraints 
are unlikely to be overcome e.g. Ancient Woodland, SSSI, Flood Zones. The sites 
were then subject to a further SA on the reduced site area and continued in the 
site appraisal process; 

 The SA identified where input from technical specialists or technical surveys may 
be needed e.g. the Environment Agency or Natural England; 

 The SA findings resulted in additional design guidance or where additional 
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information was required for any proposed allocations.” 

20. Here it is notable that the site assessment in the SA was done expressly without regard 

to “local policy or strategy”. In addition, we note that an assessment of sites is not the 

same as an evaluation of “reasonable alternatives” of sustainability for the plan overall. 

21. Section 2 of Volume 2 sets out the three-step site assessment criteria for the assessment 

of sites proposed within the Green Belt, which were “developed through discussions 

between SDC officers and AECOM between December 2017 and May 2018”: 

(1) Step 1: Evaluation of absolute constraints (e.g. where there is an SSSI or ancient 

woodland etc on the site); 

(2) Step 2: Evaluation of non-absolute constraints through the “red/amber/green” 

approach; 

(3) Step 3: Evaluation of opportunities for each site, using the “red/amber/green” 

approach. 

22. The proposed criteria for Step 2 are set out on pp. 3-5 of Volume 2, e.g. for Green Belt, 

Red = Strong, Amber = Moderate and Green = Weak. The commentary states:  

“These are site scorings determined by the Green Belt Assessment, which has evaluated 
how each site performs against the role and function of Green Belt as set out in National 
Policy.” 

There are a number of other criteria, including for AONB and landscape sensitivity. 

23. The proposed criteria for Step 3 (evaluation of opportunities) are set out at page 6 of 

Volume 2. They include “settlement hierarchy” – 

 Red = Open countryside or adjoining Tier 5 settlements (hamlets) 

 Amber = Adjoining Tier 4 settlements (villages) 

 Green = Adjoining Tier 1, 2 or 3 settlements (four largest towns plus local services 

centres).  

The commentary states - 

“this set of criteria is based on the site’s proximity to services and facilities. There is a 
presumption that the higher up the settlement hierarchy the location is, the broader range 
of amenities are available”.  

The other criteria look at proximity to various facilities, e.g. schools, health centres etc.  

24. The WWW proposal (HO371/HO372/HO373/HO374/EM17) is considered at pp. 710-717. 

Taking HO371 as an example, the appraisal concludes (so far as relevant): 
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(1) Amber for SSSI Impact Risk Zone (i.e. within a SSSI IRZ for the type and scale of 

development likely to be proposed); 

(2) Red for AONB (i.e. it’s in an AONB); 

(3) Amber for landscape sensitivity (moderate sensitivity); 

(4) Red for PDL definition (Greenfield); 

(5) Amber for Green Belt (moderate – adjacent to Green Belt edge); 

(6) Green for Settlement Hierarchy (Tier 2). 

25. Again, although the site assessments are available, it is unclear (despite the duty to give 

reasons) what the product of the assessment actually was. Returning to the July 2018 SA, 

para. 5.14 provides:   

“Whilst the SHELAA and appraisal of sites undertaken through the SA process provided 
details on the suitability and sustainability of sites, they did not consider any policy 
constraints or site specific information that could be material considerations in any decision 
to allocate. As such SDC undertook a deliverability assessment for all sites, which allowed 
these elements to be considered.  This included through potentially enabling suitable 
brownfield sites and greenfield sites in the Green Belt to be delivered where social and 
community infrastructure is proposed.” 

26. Paras. 5.15 – 5.16 continue as follows: 

“5.15 Essentially, the deliverability assessment introduced a policy-on approach. This was 
particularly important given the significant constraints that exist within the District, 
including 93% Green Belt and 60% AONB coverage. 

5.16 The deliverability assessments considered the following issues: 

 Whether an existing use would be lost; 

 Any access requirements; 

 For sites within the Green Belt, whether the Green Belt in that location is 
performing well and if there are any boundary issues; 

 Any viability issues; 

 Whether new social and community infrastructure is proposed; 

 Whether any input from technical specialists is required; and 

 Any other site specific considerations.” 

27. This new appraisal assigned a different colour category to each site “with regards to 

whether the site would be included in the Draft Local Plan for consultation”, namely: 

(1) Green – include in the plan. 

(2) Yellow – include in the plan, subject to further information (this is for sites which 

are “consistent with the Local Plan Strategy but more information is required to 
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assess if, for example, “the proposed infrastructure and/or community benefits 

relate to an evidenced local need”.  

(3) Orange – not currently for inclusion in the plan due to being inconsistent with the 

strategy (albeit with no overriding issues which may make it unsuitable). 

(4) Red – not for inclusion in the plan (due to absolute constraints or, e.g., because the 

site is greenfield and does not lie next to an existing settlement GB boundary). 

28. According to the SDC site appraisals “Sites not included in the Local Plan” document, 

published in December 2018, the WWW sites were originally in the “yellow” category. 

29. The July 2018 SA then presents three new spatial strategy options (seemingly abandoning 

the five earlier options) for appraisal, which - 

“reflect different approaches to delivering and distributing housing in the District, including 
in light of the challenges for housing delivery in the District relating to the significant 
constraints present locally”.  

The new options draw on the colour categories above: 

(1) Option 1 – 220 dwellings – Green sites only; 

(2) Option 2 – 8,712 dwellings – Green sites and yellow sites; 

(3) Option 3 – 13,706 dwellings – Green sites, yellow sites and orange sites. 

30. Each of these options was then considered against the SA “Framework” identified at the 

scoping stage (see above). According to para. 5.23 “the appraisal was undertaken with 

reference to the criteria in Schedule 1 of the SEA Regulations”.  

31. After going through this process for each “theme” in the Framework, there is a heading 

entitled “Overview of the reasons for choosing the preferred strategy for the Local Plan”. 

At para. 5.28, under sub-heading “Housing Strategy”, the July 2018 SA states as follows 

(emphasis added): 

“5.28 The strategy for identifying land for new housing development is as follows: 

 Maximising densities in existing settlements (non-Green Belt); 

 Redeveloping sustainable brownfield sites in the Green Belt (PDL and locally 
defined brownfield); and 

 Developing greenfield sites in the Green Belt only where there are convincing 
exceptional circumstances such as the inclusion of evidenced social and community 
infrastructure that benefits the existing community as well as the proposed. 

5.29 The starting point for the Local Plan housing strategy was to try and maximise the 
potential of land within existing settlements, which does not fall in the Green Belt. This is 
because these towns and villages have existing services and facilities, including education, 
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health, retail and transport connections, and therefore are the most sustainable locations 
for future development. The Local Plan seeks to maximise densities in these areas to 
promote sustainable patterns of development. However, only 7% of land within the District 
falls within existing settlements and therefore there is an insufficient supply of land in these 
locations to meet the identified housing need. In accordance with the NPPF, the Plan then 
considers the contribution that ‘Brownfield’ or ‘Previously Developed Land’ (PDL) can make 
to meeting housing need. The recycling or re-use of land that has been previously developed 
is sustainable in that it means that potentially less greenfield Green Belt land needs to be 
considered for development. The Local Plan only considers brownfield or PDL in sustainable 
locations, close to existing settlements, in order to again promote sustainable patterns of 
development and allow residents to access services and facilities. However, the contribution 
of sites within existing settlements and brownfield land only provides for approximately half 
of the identified Local Housing Need for the District. Therefore the Local Plan considers the 
potential contribution of land in the Green Belt. National Planning Policy states that Green 
Belt boundaries can only be amended in ‘exceptional circumstances’ (EC) through the 
preparation of a Local Plan.  The decision as to whether Green Belt boundaries will be 
amended will rest on the robustness of the EC cases that are proposed. There is not a 
national definition of EC but, in order to facilitate and fund the delivery of much-needed 
infrastructure, and to ensure that the Local Plan builds communities rather than just 
housing, the Local Plan outlines that any development on greenfield Green Belt land would 
need to provide social and community infrastructure, in addition to any housing. This 
infrastructure must address genuine existing evidenced infrastructure deficiencies in the 
area, rather than just the infrastructure needs of the proposed development. This approach 
to the Green Belt is considered appropriate and sustainable as it will ensure that any new 
development is supported by much-needed social and community infrastructure.” 

32. Oddly, this reasoning does not appear to engage with the assessment of the three 

appraisal options. Instead, it simply declares the approach that the Local Plan wishes to 

take with regards to the Green Belt, by interpreting “exceptional circumstances” as being 

tied to the provision of social and community infrastructure to meet evidenced existing 

needs. Therefore, it is not clear what the outcome of the SA assessment of strategy 

options actually was. 

33. The July 2018 SA goes on to provide an appraisal of the various draft local plan policies 

against the SA Framework.  

Dec 2018 SA 

34. The final stage in the SA process is the Dec 2018 SA, published at the time of submitting 

the emerging LP for examination.  

35. Much of the Dec 2018 SA repeats what was said in the July 2018 SA. However, the key 

change seems to occur at para. 5.15 onwards, where it is now said that 4 options, rather 

than 3, for the spatial strategy were “developed and appraised through the SA process”, 

reflecting “different approaches to delivering and distributing housing in the District”. 

The four options are as follows: 
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(1) Option 1: Non-Green Belt – only building within the areas of the District that are 

not designated as Green Belt. 

(2) Option 2: Non-Green Belt and developed Green Belt land. 

(3) Option 3: Non-Green Belt land, developed Green Belt land and “Strategic Green 

Belt greenfield land with social and community infrastructure” and “broad location 

for growth”. 

(4) Option 4: Option 3, plus “sustainable greenfield sites in weakly performing Green 

Belt”.  

36. Table 5.2 provides that Option 1 could provide 41% of the OAHN, Option 2 could provide 

51%, Option 3 could provide 75% and Option 4 could provide 99%.  

37. The Dec 2018 SA goes on to appraise the various options under each of the “themes” of 

the Framework. In section 6, the Dec 2018 SA sets out the “overview of the reasons for 

choosing the preferred strategy for the Local Plan”. The reasoning for the housing 

strategy is as follows: 

“6.2 The strategy for identifying land for new housing development is as follows: 

 Maximising densities in existing settlements (non-Green Belt); 

 Redeveloping sustainable brownfield sites in the Green Belt (developed land); and 

 Developing greenfield sites in the Green Belt only where there are convincing 
exceptional circumstances such as the inclusion of evidenced social and community 
infrastructure that benefits the existing community as well as the proposed. 

6.3 The starting point for the Local Plan housing strategy was to try and maximise the 
potential of land within existing settlements, which does not fall in the Green Belt. This is 
because these towns and villages have existing services and facilities, including education, 
health, retail and transport connections, and therefore are the most sustainable locations 
for future development. The Local Plan seeks to maximise densities in these areas to 
promote sustainable patterns of development. However, only 7% of land within the District 
falls within existing settlements and therefore there is an insufficient supply of land in these 
locations to meet the identified housing need. 

6.4 In accordance with the NPPF, the Plan then considers the contribution that ‘Brownfield’ 
or ‘Previously Developed Land’ (PDL) can make to meeting housing need. The recycling or 
re-use of land that has been previously developed is sustainable in that it means that 
potentially less greenfield Green Belt land needs to be considered for development. The 
Local Plan only considers brownfield or PDL in sustainable locations, close to existing 
settlements, in order to again promote sustainable patterns of development and allow 
residents to access services and facilities. However, the contribution of sites within existing 
settlements and brownfield land only provides for approximately half of the identified Local 
Housing Need for the District. Therefore the Local Plan considers the potential contribution 
of land in the Green Belt. 

6.5 The NPPF states that Green Belt boundaries can only be amended in ‘exceptional 
circumstances’ (EC) through the preparation of a Local Plan. The decision as to whether 
Green Belt boundaries will be amended will rest on the robustness of the EC cases that are 
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proposed. There is not a national definition of EC but, in order to facilitate and fund the 
delivery of much-needed infrastructure, and to ensure that the Local Plan builds 
communities rather than just housing, the Local Plan outlines that any development on 
greenfield Green Belt land would need to provide social and community infrastructure to 
meet an existing evidenced local need, in addition to any housing. 

6.6 This infrastructure must address genuine existing evidenced infrastructure deficiencies 
in the area, rather than just the infrastructure needs of the proposed development. This 
approach to the Green Belt is considered appropriate and sustainable as it will ensure that 
any new development is supported by much-needed social and community infrastructure. 

6.7 This Housing Strategy will deliver the level of housing and other uses set out as Option 
3 within this appraisal.” 

38. This reasoning substantively repeats what is said in the July 2018 SA, but does not 

constitute an explanation for why Option 3 is chosen over Option 4, or how this links up 

with earlier stages in the SA process nor indeed how this is consistent with the spatial 

policy for settlement hierarchy – as opposed to simply looking, as set out above, at 

“existing settlements”. That hierarchy is not simply a brownfield land strategy yet the 

above reasoning appears to focus on that plus limited exceptional circumstances without 

regard to the hierarchy. The SA creates the impression that it is adopting an approach to 

fit the result, rather than informing the policy selection process, given the changes which 

occur in the SA process and the lack of focus on key spatial policies. 

39. The site appraisal for the WWW sites published in December 2018 concludes that, 

although the sites were “yellow” at “stage 1” (justifying their inclusion in the July 2018 

version of the plan), the consultations with various bodies carried out at stage 2 resulted 

in the sites being deemed unacceptable for inclusion in the plan. The sites were therefore 

removed from the submitted version.  

Conclusions 

40. In our view, the SA process underpinning the Sevenoaks LP has failed to comply with its 

legal duties under the SEAR: 

(1) It is significantly flawed in that it fails to properly and transparently undergo a 

coherent and logical appraisal of reasonable alternatives to justify the selection of 

the chosen strategy. Although at an early stage (July 2017) an option is identified 

which considers development of Green Belt adjoining higher-tier settlements 

(Option H2), this option is not properly appraised or carried through to the 

remainder of the SA process. There is no explanation for why this early option 

appears to have been discounted, and no attempt to properly consider whether 

Option H2 would be the most sustainable.  
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(2) There is no thread running through the SA process, enabling one to track the 

evolution of the appraisal, and to explain how one step led to another. Instead 

there are a series of confusing stages which do not link together, deploying multiple 

different sets of criteria and colouring systems.  

(3) There is no clear explanation as to how the SA process informed the Local Plan 

strategy, and instead it would appear that the strategy was devised first, with the 

SA process then having to retrospectively justify the chosen strategy.  

(4) There is no cogent justification for the selection of the preferred option at each 

stage (e.g. the choice of Option 4 over Option 3 in the Dec 2018 SA).  

(5) There is a confusing relationship between (1) the assessment of alternatives for the 

housing strategy overall and (2) the assessment of individual sites. (1) should 

logically precede (2), but the SA process instead seems to do the opposite (or at 

least to switch between them). The SA site assessment appears to have informed 

what the overall strategy should be, which has prevented any coherent overarching 

assessment from being properly undertaken. 

41. Having carried out a comprehensive paper-chase exercise (within the bounds of what is 

publicly accessible), we therefore have significant concerns about the lawfulness of the 

SA in this case. The process would leave consultees wholly unclear as to what was being 

considered, still less how it was assessed. In particular, we consider that the SA has failed 

to properly appraise the reasonable alternative of focusing development in Green Belt 

adjoining higher-tier settlements, in accordance with the settlement hierarchy, with a 

view to meeting the housing needs of the District in the most sustainable locations. Had 

this been the adopted approach, it is likely to have made a significant difference in the 

decision whether to include the WWW sites in the submitted plan. 

42. While there are a number of concerns, the primary one appears to us to be the apparent 

absence of any proper appraisal of a self-evidently “reasonable” alternative, namely a 

strategy that seeks to meet the full objectively assessed housing needs by focusing Green 

Belt development on sites adjoining the Tier 1 and Tier 2 settlements. This reasonable 

alternative housing strategy would be consistent with the Settlement Hierarchy and the 

expressed spatial strategy in draft Policy ST1 which provides that “the four towns within 

the District … will be the focus for development”, both of which are central to the 

emerging LP. It would also enable new development to be more sustainably located in 

terms of access to infrastructure. 
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43. In order to remedy the defects which we have identified (and not all defects are 

remediable at a late stage) it seems to us possible that this could be done by updating 

the SA to evaluate the above alternative. In doing so, the obvious starting point would be 

to consider the existing inconsistency between the spatial strategy in draft Policy ST1 

(focusing on development in the four towns) and the allocation in draft Policy ST2 of only 

36 homes in Westerham (one of the four towns), including 20 being brought forward 

from the existing development plan. This is a strikingly low amount when compared to 

the quantum of development allocated in the other towns, and even in the local service 

centres, villages and hamlets of the District. A higher housing allocation in Westerham, 

through allocating the Which Way Westerham sites, is a necessary step to address this 

key internal inconsistency in the emerging LP.  

44. As Ouseley J. held in Heard (set out above), there is a requirement for the plan-making 

authority to give reasons and none appear here to have been given for consideration of 

an approach which is in accordance with the plan’s settlement hierarchy. This links to 

other problems with the draft plan, which are dealt with in objections, but the key point 

here is the failure to consider an option which actually follows the plan’s spatial 

development strategy, which appears unreasonable in the Wednesbury sense, and/or to 

give clear and adequate reasons for failing to do so or for discounting it. 

45. As a matter of principle, there is scope to correct identified defects in an SA although this 

is dependent on the specific defect and the stage in the process which has been reached: 

see e.g. No Adastral New Town Ltd v Suffolk Coastal DC [2015] Env. L.R. 28 at [47]-[59] 

and Cogent Land LLP v Rochford District Council [2013] 1 P. & C.R. 2. 

46. For the reasons given above, we consider that the draft plan is unlawful due to the failure 

to comply with the requirements of the SEAR, and cannot therefore lawfully proceed in 

its current form without addressing the primary defect identified above. 
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